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STATEMENT OF THE CASE 

This jury case was commenced in the United States 
District Court for the Southern District of New York, Honorable 
Robert L. Carter, District Judge on January 9, 1973 with the 
filing of a complaint against the defendants Westinghous 
Electric Corporation ("Electric"), Westinghouse Broadcasting 
Co., Inc. (Indiana) ("Broadcasting"), Jeffers, Robert Martin 
Corporation ("Martin"), Weinberg and Berger. On February 15, 
1973 an amended complaint added Yottes as a defendant. A 


second amended complaint was filed on June 15, 1973 substituting 
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enable a jury to find against the .efendants on the principle 


of falsus in uno, falsus in omnibus? 
5. Where motive is a critical factor in a jury's ar- 


riving at a determination of fact 


6. Is a statement that purports to set forth the con- 
tent and subject matter of a book a statement of fact or of 
opinion? 

Te Does the doctrine of fair comment apply to knowing- 


ly false and defamatory utterances presented as statements of 


fact, not of opinion? 


8. Do fair comment and constitutional privilege appuiy 


to a false and defamatory publication presented as a book re- 
view which is in fact a corruptly procured personrl attack on 


the plaintiff? 


‘al 


9. Does the Federal Communications Act give a right 


of action to a private party injured by a radio broadcast in 
5 v 


the form of a book review which in fact is a personal attack that 


has been corruptly procured by one who seeks pecuniaiy gain 
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17, 1972 plaintiff's “summer" book, 
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the plaintiff as an 
group opposed to Martin's plan tor 

ract. Allegedly to handle "public 
Martin hired defendant Yottes. For 
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WINS “casual ist throu; the time 
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Time." However, on Decem- 
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broadcast his review, 


had addressed a citizens' 
zone a large oper. space 


marae 0 Pa " _— 
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O-called "casual" capacity 
ffers. Yottes remained on 
e mn one 4 e . _ 
of the defamations, return- 


19 months previously, Yotte: 


ins: soon thereafter to active employment with the st 5 & It 
wis through Yottes, ‘ays the plaintiff, that Martin "planted" 
tne 2 Treview wWwivcn Jef ‘ers. 

Just thre days after December 17, when Jeffers broadu- 
cast his "review," Martin distributed a leaflet version of it at 
a hearing on its rezoning application on December 20. dHowever, 

in »f artin's et "review" did not accord witn 
Jeffers' WINS broadcast, and irtin's account of its preparation 
of its leaflet does not account for the discrepancies oOctween 
the broadcast and its leaflet. According to euartin, its learilet 
version of Jeffers eview" was copied verbatim fro 2 tran- 
script of the broadcast typewrittcea hy defendant Yottes. 

Yottes says that entirely by chance he he'r ers’ 
broadcast at nome, taped it later, transcribed t tape and ¢av 
the transcript t artin. Jeither Martin nor fYrott lave ve 
able on plaintiff's demand to produce his all.ced tape or nis 
alleged typewritten transcript. Thus the best evidence ol ir- 
tin anu Yottes' claim that Yottes broadcast and artis 
prepared its leaflet from his typewritten transcript does not 
exist, and it is undisputed that the wording of iiartin's leaflet 
"review" does not accord with Jeffers' broadcast. The unex- 
plained discrepancies between the texts of br and leaflet 


3 he ++ , . at aa ‘aa ne hr ins 
demonstrate that tne source of the leaflet was not tne oroadcast. 
The discrepancies coupled with tne close similarity between the 


two can lead reasonably only to the conclusion that broadcast 
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being used for the leaflet; another, bein; planted vith 


as his script. 
tape for his broadcas 
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day's Times describes resistance in New England 
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is the subjest of a book Dy lary Anne Guitar, 
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The underlining has been added to mark the words that were in 
Jeffers' broadcast but do not appear in Martin's leaflet. The 
marginal notacions are with reference to what is set forth 
below, 
The plaintiff asserts that Jeffers! broadcast was not 
a 


a bona fide book review but a false and defamatory attack on ner 


personally, which completely and deliberately misrepresents 


7. 


factually the content and subject matter of her book. The en- 
tire thrust and impact of Jeffers' broadcast is directed against 
the plaintiff as a hypocrite who pays lip service to conserva- 


tion, ecology and the environment while in fact prescribing 
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means of keeping others 


The contents of the plaintiff's 322-page book speak 


. T + o D —h . 
for themselves. It's title is Property Power: How to Keep the 
T Ts ewHAuratrman r a 
Bulldozer, the Power Line, and the Highwaymen Away From Your 
oot eo aay see te 
+ + 7 — + c " + " 
voor. AS tne title States, + is a now=-tT0 DOOK Dasead pri a- 


rily on case histories of those who have 
conservation of natural areas confronted with comnercial exploi- 
tation or government expropriation. [Tne book is addressed to 
informing citizens of the legal avenues open to them for effec- 
tive expression and public and political presentation of their 
views on conservation and the environment. Although the book's 
subject matter is not to be ascertained from any isolated quota- 


tions or passag matter can 
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be gained from reading the "Acknowledgments" at tne beginning 

of the book and the bibliography, which starts on page 310. wot 
a single publication is listed that could be remotely considered 
exclusionary or hostile to people. Instead the publications re- 


ferred to are Audubon, Conservation Leader, National Parks and 


Conservation Magazine, National Wildlife, Nature Conservacy News, 
Smithsonian Magazine and others of a similar type. 
To set the tone for his misrepresentation of the plain- 


tiff and her book, Jeffers' broadcast at no point gives the full 


title of the book, but refers to it on five different occasions 
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City people should be made to stay in 
the city 


The plaintiff has never made any statement remotely like either 


of these, and neither the defendants nor the court below has 
shown that she did. The third, so-called "quote" in sequence, 
although not a verbatim quotation, accurately reflects the 
plaintiff's views and is non-defamatory. Martin's fourth "gq 


was: 


"I would be happy to throw sand in the wheels 


of progress. 
As printed in the Martin leaflet, this statement 


ate and malicious perversion, calculatedly taken out of context, 


1972 issue of Mademoiselle (A-240 col. 3): 
"T had been a strong advocate of land 
preservation, been vocally opposed to 
‘mindless growth! and left little 
doubt that, if elected, I would be 
happy tc throw sar in the wheels of 


'progre..a. ' 
Plaintiff's putting quotation marks around "progress" was ob- 
viously tc make it clear to the reader that she did not mean 
progress in the ordinary and usual sense of the word but was 
equating "progress" to "mindless growth." The wholly specious 


by ‘ger hirself upon his deposition. Until he was handed a 


magnifying glass, he falsely contended that he was unable to 
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see the very clear and obvious quotation marks around "progress 
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offices “off by themselv of the 
company. No one else pe r Berger and 
Weinberg (D 113 p39:12). 

The defendant Yottes de bes himself as an in 
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group known as the Broadcasting, Lea 
pany, which is a unit or ent of 
vlectric Corporation (A=-138 42, D 12 
4 +hoa +4 + £ 5 + ayn f 
AYU Lhe om = villio OULL arose Ve lle iC 
tive officer of Broadcasting, an off 
dent of the s Broadca + 
Company ec onent. of Electric (D 120 
He reported cirectly to 1e Chairman 
of Electric and was himself an Exec 
Electric (ibid.). 
J r¥ 
The following is a narrati 
salient events in the development of 
larch J09. [The defendant Jeffers e 
casting a "casual," part-time emp 
coming a full-time empl: in J 
May 1971. OD lant Yottes first er 
in whi capacity he remained until 
of this lawsuit, working intermitter 
WINS. | 
June l - Doubleday and Co. publis 
Property Power: How to Keep the Bull 
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Summer 19/2. Detendant artin undertakes preparation for 

$75 million Tarrygreen project. 
September 7, 1972. efendant Martin applies for rezoning of 
farrygreen area from single family res.dential. 

ectober-November 1972 (approximately). Period in which dé 
dant Berger he got and read a copy of plaintiff's book. 

De er 1972, “early." Berger and Yottes say trat the latter 
was employed by Martin. He remained a "casual" employee em- 
ployee of WINS. 

December 13, Wednesday evening. Meeting of the "Save Irvington" 
group at the Irvington High School at which rlaintiff speaks. 
Defendants Lloyd and present as result of decision of 
defendants Berger and Weinberg. 

December 14 or 15, Thursday or Friday. Yottes is seen for tne 
first time by Migliore, Ber s secretary in Berger's office, 
to which she conducts him from rece tion room. serger teiis 
Migliore to call bookstores and find out where she can get a 
copy of plaintiff's book for hin. 

December 17, Sunday, 9:00 a.m. WINS broadcasts tape of Jeffers' 
"review" of plaintiff's book. Yottes says ne hears broadcast at 
his home, allegedly calls his part-time employer WINS, not to ask 


for text of tape, but to inquire when it will be rebroadcast. 


Same day, at or after a.m. Yottes goes to "brunch" given 


by Martin at Holiday Inn, Elmsford, New York, to promote Varry- 
green. He allegedly tells Berger of Broadcast, and Berger told 


him he wanted 


ct 
oO 
"3 
@ 

— 
0 
"3 
~~ 
ct 
ro 
ct 
. 


4m 


Same day, at or about 1:00 p.m. and thereafter. Yottes claims ne 
taped Jeffers’ broadcast and makes a typewritten transcript of 


tape. 


15. 


A 


December 15, Monday. laintiff calls WINS to ask for "equal 
time" to res; ito the "review." reer fabricate "Ms. 
Yuotes." Lloyd's notes of ecember 13 meeting are 
transcribed. 
December 20, evening. Hearing held on Martin's app cation for 
rezoning of Tarrygreen tract. Martin leaflet with its version 
of Jeffers' lew and "Ms. Guitar Quotes" distributed to t 
audience 
January 9, 1973. laintiff brings suit against Westinghouse 
artin, Weinberg and Berger. 
Ss Bot 3 WINS records show Yottes returning 
t at WINS. 
January 31, 1973. Jeffers' employment at WINS terminated. 
February 15, 1973. Having of Yottes' role in the "review" 
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Plaintiff files amended complaint joinin rottes as a de 
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Dia +4 le : Anna : e ¢ 1c na etna ae *s # " 
Plaintiff Mary Anne Guitar earns her living as a free- 
_ hal ANe.c ape 4 7 { f 4 
lance writer on the environment and conservation (A-935, A=-200). 


Her vocation of writing is o 


het eha haa ¢natnad heneaif £ 
1@ UMat Ssne nas trained nersell ior 


self broadly in public affairs, particularly in the conservation 
> bs 
movement (ibid.). In politics she is a libe:al Democrat com= 


_ P J + ar 4 ane . , ~ + — . ‘ I > 49 
mitted to the traditions of that part of the Democratic Party 


, < +4 ~ 2s > a 1 P 4 ont + AR . bn »4+ 4 
such opposition to racial discrimination, public nousin or 
low income families and conservation of natural resources for the 


use and ben 
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A-159 919). She holds political off 


her town Board of Selectmen, and she has worked actively for such 
3 


. 

7 ~~ 
liberal Democravs as Stevenson, Kennedy, Eugene McCarthy and 
xe0rge McGovern, 3y the WINS broadcast and the 1 
the pl iff nas been ext sly b ied as a hypo 
Sically false to the views resses in ner vocation as a 
profes al writer and in her activities on behalf of the en- 
vironment and conservation as a public-spirited citizen. She is 
expressly and repeatedly cnarged with dish in d 
beliefs, which Jeffers and artin state are no more than a mask 
for a callou iostility ¢t problems of tne cities and their 

° 3 capable in ice, b icast and the leaflet 
hold t plaintiff up to public view as a racist ad elitist, at- 
titudes tnat ire contrary to ything that she has 

and stood for. 
Jeffers' broadcast "review" of the plaintiff's six-montn 

Old book could not have in any sense been more precisely and ex- 
actly timed to suit the ends and purposes of Martin after the 
Plaintiff's appearance at the December 13, 1972 meeting of the 
Save Irvington Committee. The evidence to support the defendants’ 
case consists of a chain of literally ble coin ° 
The defendants' theory of coincidence as opposed to design rests 


1e defendants which in pa 
,c “er Vx ° le ° - mn Aru - © - o mene 

lar is demonstrably false and contradictory. In granting summar 

judgment, the court below rejected every inference favorable to 


the plaintiff.and resolved every question ’ credibility against 


T tal - ad q 4 e + fa } ‘ - ,4 7 m4 . r } ‘ + 
her. In what follows, this brief will first develop the facts in 

e " 4 " . . a 7 [4 \ | a | ? 
the chain of 2-oincidence ind then analyze the contradictions and 
$ . _ ra . ¥ . r y y " | > A 
inconsistencie in the defendants’ testimony and other evidenc 


that make defendants’ theory of 


neapable of belief -- 


> ? 


j 
. Fe 
unless of course, the trier of facts acts, aS the court below 
nad done without nearin i word of testimony, to credit defen- 
dants' LaiS regaraless f tne flaws and i *e mciiadvlie - 
feren 3 in their accounts. uvery e ent of circumstantial 
evidence necessary to pro i Plaintiff's tase is present: 
Jury to tne plaintiff, defendants' Otive, tneir capacity to do 
wnat is charged and the wrongful acts ther selves. 
When the plaintiff spoke by invitation on We jay, 
December 13, 1972 t th ave Irvington Committe Ame ), she 
was already the subject of hostility and 2n by the 
officers of irtin. Berger says that he ha already read her 
book and had begun t sompile a dossier on her amS431/, A-35)- 
As has iid above, defendant Lloyd had had an unfavorable 
; view of the plaintiff for some ten years before the December 
: 13 meeting (D 114 p9:1), had publicly debated the plaintiff 
five or six montns earlier ( 114 pll:l2) and was obviously 
Stung and resentful as a consequer f ti jebate ») 229 Psa) 
In his « jon, Lloyd termed the plaintiff "a very shallow 
woman," with "no sense of the moral implication of her diatribe 
"not exactly an inte lectual lion," "a re-writer Ire than a 
writer" (D 114 pl0:8, pp3l-32). The plaintiff had so incensed 
Lloyd that went to the December 13 meetin; his own accor 
without discussing nis zr with anyone else in Martin (D 114 
p22). After the meeting, Lloyd discussed the plaintiff with 
Berger (D 114 p39). 'ne wholly unfound importance sne as- 
. sumed in Berger's mind is evidenced by his telling Yottes 
* tm - oe (ae - ‘ 7 34 * Set a ef «4 Yims ari x a . y 
hat she was spearheadin tne drive of tne Save Irvington Come- 


mittee .. . leading them and guiding them in their opposition 
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the plaintiff's book "well in advance or" the December 1] 


meeting (D 111 pl6:17). He categorically stated that he had a 


soupy of the book elor to that meeting (D 111 p35:4), ligliore, 
Sa) sherpa ae ce $ . “ | PL - ‘i ‘ Pog i Sash aa ain ER dies ae 
however, #3 ; te a different account. one SayS tnat sne was 
instructe y cerger after December 13, 1972 to get a copy of 


tne plaintiff's book (D 116 pp65:13 66:14). Her account is 
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entirely consiste 


} neecan “hye law Eww ~rle ast } IQ op T mit 1 p< in 

discussed the plaintiff's book witn Berger on December 16, the 
5% Y ay -~ i} TA ~ 7 7 ¢ i} aelvan ; + 46 . ’ he cr) 7 

day aiter tne vetiers oroadc ist when au0nCU Li berger naagd told 


him then that he had ever read the book, Lloyd answered "no," 


- 


D114 p39:15). To the questions that followed he gave the sanie 


answer: 


ne Did - ane tin . ~< ne sa aan 
"'Q Did he ever at any time tell you that ne had read 
} hant,* A ~ ! 
ner book? A No,' 


‘ ; "Q Then or thereafter? A No." (D114 p39:16). 


: Before proceeding further with the facts, it is neces-~ 
: Sary to advert briefly to the principles of law invoked in this 
case. The defendants have argued and the court below has held 
that the complaint must be dismissed on the grounds of fair com- 
ment (A=324 incl. f.n.) and onstitutional privilege (A-331). 
aa Neither the defendants nor the court below have cited any case 
holding that fair comment and constitutional privilege apply to 
the facts charged in the complaint: a meretriciously procured 
publication of a maliciously manufactured, knowingly false ut- 
terance masqueraiing as a bona fide news item for the express 
A 
wo. ’ ss : 4 Pf os , on . 
purpose f defaming the vLlaintiff in the eyes of a special audi- 
te 
ence in order to advance the pecuniary interests of the defen- 
fa 


20. 


dants (A-11).* 


The defendants have met the charges of tne complaint 


with a very specific and particularized account of how Martin 
4 4 2 } T fore T A = + 

came to acquire the text of the Jeffers-WINS broadcast. The 

defendants have staked their entire case on that account. if 


the jury finds it to be false, as we will show it is, there re- 


the "review" was manufactured and broadcast throug!. a conspiracy 


between Martin and Jeffers. The defendants' account of how 
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eged typewritten transcript 
of the Jeffers broadca.t rests entirely and solely on the oral 


testimony of Berger and Yottes. Neither the tape tiat Yottes 


allegedly made of the broadcast nor his alleged transcript of the 


below nas uncritically accepted defendants' account of the origin 
of the Martin leaflet in disregard of the best evidence rule and 
without hearing a word of testimony or observing the demeanor of 
the key witnesses, Berger ard Yottes, on whom the account r-sts 

exclusively. The decision below puts an imprimatur on the truth 
of Berger and Yottes' testimony although as alread; shown in part 
with respect to Berger and as will appear furtner be) “heir 


testimony is riddled with material contradictions and in_onsis- 


tencies. 


tnere is no authority for the cour 
fair comment and constitutional privilege extend 
flagrantly false assertion of the fact of plain S$ making 
specific statements of defamatory import, the "Ms. Guitar 
Quotes," when no such words were ever uttered by her. (A-324 
Peele) 
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script on which the Martin leaflet sedly b « sh 
addition either Yottes' r Jeffers' testimony must be on 
the equally iterial question of the relationsnip between the 
two n. When Y was asked "Did he (Jeffers] edit fcr you? 
Were you c ected wit ij in the ordinary work?" (D 110 
p21:19) ttes answered "iio sir. I got assignments from the 
newsmen." Jeffers, however, testified quite the contrary. 
When asked what his work with Yottes was, Jeffers a. kt 
would be tne same as my relationsnip as an editor to any other 
wri + 
"Q In other words, he would write and you would 
edit; is that correct? <A Yes. 
"Q your work with Mr. Yottes at the studio of 
WINS? A Yes.” (D. 22%562+ 24). 
Jeffers 
In the chronology of events related to Martin's ap- 
p re ; for its $75 million Tarrygreen project, 
and the local opposition to that project, Jeffers' onal 
attack on the plaintiff in his broadcast could not have 
been more precisely timed to serve Martin's purposes. On the 
other hand, the 5 OF ' "review" was in every respect 
entirely inconsistent with the of WINS 
and with Jeffers' own practice as WINS's "book reviewer." As 
Jeffers agree WINS was what is known as "an all news station" 
(D 121 p47:15). Its slogan was "All News All The Time" (D 118 
p30). The plaintiff's book having been publisned in June of 
1972 was hardly “news" the time of Jeffers' broadcast, Sun- 
day December 17, 1972. However, as his broadcast dates indi- 
cate (A-243-290) it was WINS's custom to broadcast Jeffers' 
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"favorable review," "unfavorable review," "good review," or 
"bad revi to the plaintiff's book because, he said, although 
he understood the S, he did not himself use tnem. (D 121 pl22: 
23-124:34). nese are all wideiy understood expressions, par- 
ticularly to people involved in or interested in the arts, an 
Jeffers' refusal to acknowledge th can only indicate fear of 
either contradicting the sense of his broadcast or veing led i 
to a damaging confirmati Of 20. 
Summary of the Salient Facts 

The plaintiff h snown tnat the only reasonabie in- 
ference to be drawn fron the evidence is tnat 
bDroadcast was the product of a conspira and 
entered into for the purpose of "reprinting" the broadcast 
Martin's leaflet. [Tnis is demons.vated by timing of tne 
broadcast, its c » Jeffers’ record as a "dook reviewer" and 
the defendants’ inability to an account of the origin of 
the leaf] "review" that is consistent, credible or even plau- 
sible 

As to the timing of the "rev »" there is the con- 
cavenation of pl iff's appear e, Jeffers" broadcast and tae 
jistributi of the leaflet "review" at tne zoning nearing. A 
day or two after plaintiff spoke, Yottes made his first ar 
ance at Be office. During those jays, Serger was en- 
gaged in preparation for striking back at Plaintiff. ude 

sked his secreta to Duy a copy of her book, reviewed the 
notes that Migliore and Lloyd had made at the meeting and em- 
barked on his preparation of the "Ms. Guitar Quotes," whic! 
would have been valueless if not presented, as they were, as if 
34. 
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The earliest New York case in this field involved 


434 (Sup. Ct. of Judicature 1840) held: 


"Tf [an author] has himself ridic- 
ulous by his writings, he may be ridiculed; 
if they show him to be vicious, his r wer 
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In Sullivan v. Daily Mirror, Inc., 232 App. Div. 50] 


(lst Dept. 1931) remarks made of one sports writer by another 
were held to be libel per se. In Hoeppner v. Dunkirk Printin 


Co. (Case No. 1) 227 App. Div. 130 (4th Dept. 1929), aff. 254 


N.Y. 95 (1930), the complaint charged that a newspaper article 
was false and exceeded fair ane just discus: ion of the merit, 
character and quality of plaintiff's abiiity as a football coach. 
The court held this would constitute libel per se as injuring 
plaintiff in his profession of teacher and athletic coach, be- 
cause ‘t could not "but harm and damage him in his profession." 


227 App. Div. 135. It "practically charge[s] him with incompe- 


tency as a football coach." ibid. 


eeberg v. Sipser, 265 N.Y. 67( 1934) and 


Holm v. Holm, 146 A.D. 75, 130 N.Y.S. 670 (lst Dept. 193234 


which relied on the Triggs case. In Carroll v. Paramount Pic- 


tures, Inc., 3 F.R.D. 95 (S.D.N.Y. 1942) the court relied on Ben- 


Oliel in denying defendant's motion to dismiss plaintiff's sec- 


ond cause of action, which alleged libel per se upon the plain- 
tiff, a well-known and competent producer, in falsely imputing 


to him the authorship of a certain motion picture. 
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In granting summary jud 


that the plaintiff "is a 'public figure' within the meaning of 


In the first place the court below has overlooked the 
fact that the plaintiff is a public figure for the purposes of 
Jeffers' broadcast only if it is conceded that the broadcast was 
intentionally directed by Jeffers at the plaintiff's appearance 
before the December 13, 1972 meeting at the Irvington High 


School. No case thus far has found a writer to be a "public 


figure erely by virtue of ner bein 1 writer. Any contenti 
that the plaintiff was a iplic figure in the e of Jeffer 
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attribute inseparably related to belief, which is a state of 
mind or thought. If there is any issue of fact on the matter of 
libel per se in the defendants' charge of "hypocrisy," it is 
only the one created by the court below in newly defining that 


word, making it a disembodied term that can apply to a book 
without applying to its author. 

To repeat, in accusing the plaintiff of hypocrisy, the 
defendants committed libel per se, and on that ground aione it 
was error to grant them summary judgment. 

Beyond that, however, this is a jury case in which the 
plaintiff charges that the Jeffers broadcast was the product of 
a conspiracy involving Martin, Broadcasting, their “double agent 
Yottes, and Jeffers. The defendants have met the plaintiff's enu- 
meration of all the circumstances that establish the conspiracy 
and its result with their own precisely spelled cit story, bevin- 
ning with Yottes' allegedly hearing the Jeffers broadcast by pure 
chance. Then, defendants say, Yottes was told by Berger to tape 
the rebroadcast, which he says he did, typed out a transcript and 
gave it to Berger. 

For this account the defendants have offered no corrob- 
oration of any sort. It rests entirely on the testimony of the 
defendants Berger and Yottes, which has been shown to be contra- 
dictory and inconsistent at many points with other testimony of- 
fered by the defendants, most glaringly and with the utmost mate- 
riality in respect of the irreconcilable conflict between Ber- 
ger's testimony on his disposition of the alleged Yottes tran- 
script and that of his own secretary, Migliore, and partner, 


Weinberg (pp24-26, supra). In order to grant summary judgment, 
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the sharp issue of fact as to the existence of the l- 
leged transcript has been covered at length above. The defend- 
ants' entire theory of coincidental origin of the leaflet hangs on 
this purported transcript. It presents an issue of al fact 
that cannot e resolved on the tangled testinony f the defendants. 

The ses cited below in granting summary judgement rest 

na record far from that in this case (A-332). In Thompson Vv. 
Star Newspaper Co., 394 F.2d 774, 777 (D.C. Cir. 1968) 
cert. denied 393 U.S. 884, the court found: 

"Plaintiff fil no counter-affidavits disputing 

any of assertions in [the moving] affidavits." 

x . # 

"Plaintiff, in effect, relied on his pleadings to 

create an i of fact. That of course is im- 

permissible under F.R.Civ.P. 56(e)." 394 F.2d at 

177. 

In Hurley v. Northwest Publications, Inc., 273 F.Supp. 967 (D. 
Minn. 1967) an action for libel and invasion of privacy, the plain- 
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summary judgement, the court succinctly noted: 
"# # ® the plaintiff has submitted no affidavits 
and specified no evidence which he intends to 
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City Title & Trust Co., 255 U.S. 180, 41 S.Ct. 243, 65 L.Ed. 577 


(1921); see, De Sylva v. Balientine, 351 U.S. 570, 76 S.Ct. 974 
100 L.Ed. 1415 (1956). 
§§ 317, 501, 502, 503 and 508 of The Federal Communi- 


cations Act require interpretation in the context of this case. 


2 Ivy Broadcasting v. American Telephone & Telegraph Co., 391 F. 
2d 486 (2d Cir. 1968); Fei:x v. Westinshouse Radio Station, Inc. 


; 186 F.2d 1 (3rd Cir. 1950); Weiss v. Los Angeles Broadcasting 


. Co., Inc., 163 F.2d 313 (9th Cir. 1947); Reitmeister v. Reit- 
meister, 162 F.2d 691 (2d Cir. 1947) all civil cases involving 
e interpretation of the Federal Communications Act. 
Section 317 of 47 U.S.C.A. states in pertinent part: 
"All matter broadcast by any radio station for which 
any money, sei‘'vice or other valuable consideration is 


directly or indirectly paid, or promised to or charged 
or accepteu by, the station so broadcasting, from any 
7 
A 
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person, shall, 2t the ti the same is so broadcast, 
be announced ius paid for or furnished, as the case may 


w 


“¢@, Gy eork ‘gersorns. 6) 9. See also 47 C.F.R. $73.19 
In addition to the prohibition of § 317, §§ 501, 502, 


\ 503 and 508 prescribe criminal penalties for a violation of §317 


including fine (§508, §501) forfeiture (§503), and jail (§501, 
§508). 

The rationale of the prohibition of §317 and its ana- 
logue of severe penalties is set forth in the legislative history 
of §317, 1960, U.S. Code Congressional and Administrative News, 
3523 quoting H. Rept. No. 1258: “Investigation of Regulatory 
Commission and Agencies," interin report of the Committee on 
Interstate and Foreign Commerce, Subcommittee on Legislative Over- 
sight 86 Cong. 2d, Feb. 9, 1960 which states: 

"Section 317 should be amended to reqaire announce- 

ment of payments made not only to licensees but also 

to any other individuals or companies for sivertis- 

ing 'plugs' on behalf of third parties on sponsored 

programs. Provision should be made to prohibit pay- 

ment to any person or company or the receipt by any 
person or company for the purpose of having included 

in a broadcast program any material, whether vocal 

or visual, without having announcement made on the 

program that the showing or hearing of such material 

has been paid for. Criminal penalties should be im- 

posed upon any person or company who violates this 

section as amended." at 3525-6 

The subcommittee's recommendation was based on evidence 
presented at its extensive hearings on television quiz show pro- 


gram “payola" 


and related improper practices in the broadcast 
industry. See 1960 U.S. Code Congressional Administrative News 
at 3526 et. seq. 

It is obvious that the amendments to the Communications 
Act of 1934, above cited, were intended to protect the public 
from unfair and improper broadcasting practices. It is equally 


apparent that the amendment was designed to aid those who are 


personally harmed by these deceptive and unlawful practices. 
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"When a federal statute condemns a 
act as unlawful, the extent and nature of 
the legal consequences of the condemnation, 
though left by the statute to judicial de- é 
termination, are nevertheless federal ques- 
tions, the answers to which are to be derived 
from the statute and the federal policy which 
it has adopted.' 
" # ® ® (Citations omitted] It is for the federal 
courts 'to adjust their remedies so as to grant the 
neces sayy relief' where federally secured rights are 
m lso well settled that where 


h 
invaded. ‘And it is 
jegal rights have been invaded, and a federal stat- 
ute provides for a general right to sue for such 
invasion, federal courts may use any available 
remedy to make good the wrong done.' Bell v. Hood, 

327  .U:8.. 678, GON, 66 8.06... 772, 777 Je L.Ba. oe 

(1946). WAST UsSs ae: saa. 


The "Federal statute [which] provides the general right 
to sue," was 28 U.S. § 1331 permitting suits of a civil nature 
where the matter and controversy arises under the Constitution or 
laws of the United States. (327 U.S. at 683). 


In 1940, in Deitrick v. Greaney, 309 U.S. 190, Chief 


Justice Stone held that while the remedy sought was not provided 
by the Act there involved, the right of action nevertheless lay: 


". . . it is the federal statute which condemns 
as unlawful respondent's acts. The extent and nature 
* * * of this condemnation though left by the statute 
to judicial determination, are nevertheless to be de- 
rived from it and the federal policy which it has 


adopted, see, Board of Commissioners of Jacksc n County 
v. United St States, ‘300 U.S. 343, 60 S.Ct. 295, Ba ft. 
Ed. 313... .” (309 U.S. at 200-201). 


In Tunstall v. Brotherhood, 323 U.S. 210( 1944), plain- 
tiff sought injunction and damages under the Railway Labor Act 
for color discrimination by the Union. The Act provided no rem- 


edy but did prohibit discrimination. The Court said: 
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tio £ the statute to judicial deter- 
minat n heless to be derived fro it and 
the federal policy which it has adopted.'" (Citations 
omitted) (323 U.S. at 213) 

Fitzgerald v. Pan American World Airways, 229 F.2d 


! +2 anee . ‘ . " ‘ “ bak did 
499 (2d Cir., 1956), involved the question of whetne1 49 U.S.C. 


the federal courts for alleged violations of that section; it 


held that the prohibition by implication created a right of 


action. 
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Circuit Judge Frank sta 


"Section 622(a) makes it a federal cr 
violate, inter alia, Section 484(b). The 

section is for the benefit of persons, includ 
passengers, using the facilities of air carriers 


Consequently, by implication, its violation creates 
an actionable civil right for the vindication of 
whicn a civil action may be maintained by any suct 
person who has been harmed by the violation. As we 
said in Reitmetster v. Reitmeister, 2 Cir., 162 F. 
2d 691, 694: ‘Althoug: the Act does not expressly 


create any civil liability, we can see no reason 

why the situation is not within the doctrine which, 
in the absence of contrary implications, construes 

a criminal statute, enacted for the protection of a 
specified clas as creating a civil right in members 
nections are 
t 


S > 
of the class, althougr the only rahe sa 
criminal.'" (Citations omitted) (2 B2d at 501) 

# % 4 . 
"We think it created a new federal right. Althoush 


right created by a federal statute covers the s.2m 
fround as a right already existing under the commor 
law of the states and territories, a suit based on 
is 
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that federal statute is one ‘arising under' a law cf 
-he United States, so that a federal distri:t court 
has jurisdiction under 28 U.S.C. $1331. See, e. g., 
Bell v. Hood , 427. U.S. G7, 66 §-Ct. os 90 L.Ed. 
939; Tuns tall v. Brotherhood of Locomotive Firemen & 
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If there is a federal statute dealing with the 
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Althourn the case held tnat the plaintiffs 


tion under the equal time provisions of 

Act, the court significantly pointed 
dismissed because of the abser of 
amount and that there was no "c: or 
intiffs in effect seeking "an 


4 , 
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advisory opinion on a hypothetical issue." 301 F.Supp. at 634, 

y in Daly v. west Central Broadcasting Company, 201 F.Supp. 
235 (S.D. Ill. 1962) did the court squarely face the issue of a 
right of action for “equal time" under the Federal Communications 
Act, and that case expressly recogni that its decision was at 
odds with that of the Ninth Circuit 1 F.Supp. at ai) in leiss 
V- -, Inc., supra, 163 F.2d 313 (1947). 

Violation of §317 of the Communications of 149 (47 
U.S.C. §317) wes an essential element of the Martin-Yottes- 
Jeffers scheme to defame the plaintiff. i the provisions of 
law been observed and the true commercial orirfin of € road- 
cast been disclosed, doubtlessly there would have been no broad- 
cast and no leaflet. imporiti OF eivid 23 L1lity nder 
the statute ld have a salutar: Lu! beneficial purpose in ef- 
fe lating the objective of the statute w r the facts of this 
case. It would instill in the owners of broadcasting station 
a sense of responsibility under the statute rather than to per- 
mit them to issue letters of marque to their personnel as WINS 
14q here er $4 nave Jeffan ann ate ee 1 4 
ABA FGI i : he ave t pt re) © 1 t OLian 1¢ LY nist 
programming, thereby enabling him to atta nybody i every- 

pleased without hisher responsibility or ~ 
17 ppll:23-15:25, 18:6). In giving Jeffers this 
complete latitude, Broadcasting dic not “exercise reasonable 
diligence" as required by §317(c) to assure compliance with the 
statute. 

Indeed Broadcasting's practice as manifested in the 
case of rs was precisely what was condemned many years aro 
by the Supre court of California in the case of newspapers in 
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, , being duly sworn, 
poses and says that vweponent is not a party to_the action, 
over 18 years of age and resides at Z-/ the 


That on the day of Ae | », LIAS, 17 


deponent personally served the within / ES i ) (iY j 
Ay y + AL 3 4 1,7 
upon the attorneys designated below who represent the 
a 


indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving . true copies of same with a duly 
authorized person at their designated office. 

By depositing true copies of same enclosed ~ 
n a postpaid properly addressed wrapper, in the post office 
r official deposi’ory under ‘e exclusive care and custody 
of the United Stared post of:.ice department within the State 
f New York. 

Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 
adArace 
aqaaresses. 
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deponent personally served the within 


upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
Stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving true copies of same with a duly 
authorized person at their designated office. 


By depositing true copies of same enclosed 
in a postpaid properly addressed wrapper, in the post office 


or official depository under the exclusive care and custody 
of the United Stated post office department within the State 
of New York. 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 
addresses. 


